
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon
o f

C.  R lege l ,  Inc . AFFIDAVIT OF MAILING

for Redeternl"nation of a Deflcl"ency or Revl"elon :
of a Determlnatlon or Refund of Corporatton
FranchLse Tax under Article(s) 9A of the Tax Law :
for che Perl"od Endlng 4/30/80 & 4/30/81.

DEAEE OT  NEW IOTK  :

s s .  :
County of AJ-bany :

David Parchuck/Janet M. Snayr being duly sworn, deposee and says that
he/she l.s an employee of the State Tax Conrmigsl.on, that he/she ls over 18 yeara
of age, and that on the 2lsc day of Aprll, 1985, he/she served the withLo notLce
of declslon by certlfled matl upon C. Rtegel, Inc. the petlt{oner 1o the wlthlo
proceedlng, by encloslng a true copy thereof ln a gecurely sealed poetpaid wrepper
addressed as fol lows:

C. Riegel,  Inc.
812 Central  Ave.
Albany, NY L2206

and by depositlng same enclosed
post offlce under the excluslve
Service wlthin the State of New

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before me thls
21s t  day  o f  Apr l l ,  1986.

ln a postpaid properly addressed wrapper La a
care and cuetody of the United States Postal
York.

that the said addreasee ts the petltloner
forth on sald nrapper ls the last knolttr addrese

, 'e,

lzed to adm oaths
t to Tax Law sec



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of
o f

C .  R L e g e l ,

the Pet l t ion

Inc. AFFIDAVIT OF MAILING

for Redeterminatlon of a Defl.clency or Revislon :
of a DeterninatLon or Refund of Corporatlon
Franchise Tax under Article(s) 9A of the Tax Law:
for the Period Endlng 4/30180 & 413018L.

State of New York :
g s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and saye that
he/she ls an enployee of the State Tax ComLsslon, that he/she ls over 18 years
of age, aod that on the 21st day of Aprl l ,  1985, he served the withln nottce of
declsion by cert i f led mal l  upon John J. Scul ly,  Jr. ,  the representat lve of the
petitloner l"n the wlthLn proceedlng, bI encloelng a true copy thereof ln a
securely sealed poscpaLd rrrapper addreseed as foLlows:

John J. Scul ly1 Jr.
SculLy & ScuLly
6 1 6  1 9 t h  s r ,
Watervll"et, NY I2L89

and by deposLtlng same enclosed ln a postpaid properly addreesed wrapper ln a
post office. under the exclusive care and custody of the Unlted Statee Poetal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner hereLn and that the address set forth on sald wrapper ls the
last known addrese of the representatl"ve of the petltloner.

Sworn to before ne thls
21s t  day  o f  Apr l l ,  1986.

Lzed to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

ALB AN Y,  NEW Y OR.K L2227

Apr i l  21 ,  1986

C.  R iege l ,  Inc .
812 Central  Ave.
Albany, NY L2206

Gentlemen:

Please take nottce of the decl.sion of the State Tax Connissioa enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnl"gtratlve level.
Pureuant to sectlon(s) 1090 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Conmlsslon nay be lnstltuted only under
Article 78 of the ClvlL PractLce Law and Rules, and must be cornmenced ln the
Suprene Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thi6 not lce.

Inqulrles concernlng the conputatton of tax due or refund aLlowed ln accordance
wlth thts declslon nay be addressed to:

NYS Dept. Taxatloo and Fl"nance
Audtt Evaluatton Bureau
Assessment Revlew Unlt
Bulldlng il9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representatlve

Peti t loner I  s Representat lve :
John J .  Scu l l y ,  J r .
Scully & SculLy
6 1 6  1 9 r h  S t .
Watervllet, NY LZL89



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

C. RIEGEL, INC.

for Redeterminatlon of a Deflclency or for
Refund of Corporation Franchise Tax under
Artl.cle 9-A of the Tax Law for the FLscal Years
Ended Aprl l  30, 1980 and Aprl l  30, 1981.

DECISION

Petl t loner,  C. RiegeJ-,  Inc.,  812 Central  Avenue, Albany, New York L2206,

flled a petLtion for redetermlnation of a deficiency or for refund of corporation

franchise tax under Article 9-A of the Tax Law for the fiecal years ended

Apr l l  30 ,  1980 and Apr i l  30 ,  1981 (F l le  No.  57013) . \

A hearing waa coomenced before Brlan L. Frlednan, Hearlng Offlcer, at the

offlces of the state Tax Cornmission, Buildlng #9, State Offlce Campue' AJ-bany'

New York, on November 19, 1985 at 2i45 P.M. and was contlnued to conclusLon

before the same Hearlng Officer at the same locatLon on December 16, 1985 at

1 :15  P.M. ,  w l th  a l - l  b rLe fs  to  be  subml t ted  by  February  10 ,  f986.  Pet i t l .oner

appeared by Scul- ty & Scul- l -y,  CPAs (John J. Scul ly,  Jr. ,  C.P.A.) at  the hearlng

cornmenced on November 19, 1985 and by Gerard R. Gennette, Esq. at the concluslon

thereof on December 15, 1985. The Audlt DLvLsion appeared by John P. Dugan,

Esq.  (Thonas Sacca,  Esq. ,  o f  counse l ) .

ISSUES

I. Wtrether the notlce requirement of sectlon 1081 of the Tax Law le

sat isf l ,ed by the t inely mal l lng, by cert i f ied maLl,  of  not lces of defLclency

Lssued to pet i t loner,  but mal- led to the hone address of l ts presldent.
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II. Whether the petltLoner flled a tinely petLtlon wlthln the ninety day

perlod set forth under sect ion 1089(b) of the Tax Law; and Lf so,

III. I,lhether the Audlt DLvislon, pursuant to a field audltr pToperly

determined additlonal corporatlon franchise tax due fron petLtloner.

FINDINGS OF FACT

1. C. Riegel,  Inc. (herelnafter rrpet l t ioner")  t imely f l led corporat lon

franchlse tax reports for the fiscal years ended Aprll 30' 1980 and APrll 30,

1 9 8 1 .

2. Pursuant to a field audit of petltloner, a Statement of Franchlee Tax

Audit Changes was igsued by the Audit Divlelon to petLtloner on Jul-y 12, 1983,

contalning the followlng expl.anation:

rrThe following AdJustnents are made
as a result  of  a f ie ld audlt :

- Addlttonal Receipts per rnark up
audlt :

- Automobile DeprecLatlon disallowed
507" fot personal use.

- Automobil-e Expense dlsallowed
5O% for personal use.

NET ADJUSTMENT
TNGBLE INCOME AS REPORTED
CORRECTED TAXABLE INCO}M

Tax @ 102
Franchlse Tax
Less Credlts
Net Tax
Tax Previously Paid
Tax Due
Penalties

INTEREST 9/30183
TOTAI DUE

FYE
4/30/80

52,926.26

93s.00

917  . 00

54 ,778 .26
96 ,064  . 00

r5o,842.26

15,084.22
L5,084.22

L5,084.22
(9 ,606 .00 )
5 ,478 .77

2 ,35L .L7
7 ,829.39

FYE
4 l 3 0 l g L

29  ,952 .59

893 .00

98s .00

3  I  , 830 .59
65  , 849 .00
97  ,679 .59

9 ,767  . 95
9 ,767  . 95

9 ,767  . 95
(6 ,585 .00 )
3 ,L82 .95

L ,O92 .84
4 ,275  . 79

TOTAL

8 ,661  .  17

3 ,444 .0L
12,  105 .  18rr
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On December 2L, 1983, a Revlsed Statement of Franchise Tax Audit Changes wae

issued to petitioner whlch, but for the assertion of a 5 percent penalty and

addit ional interest,  was ldent ical  to the Statement issued on July 12, 1983.

Both the orlginal and the revised statements were sent by the Audlt Division to

6 Joann Court, Al-bany, New York, the home address of Charles R. Rlegel' Presldent

of petltloner, rather than to 812 CentraL Avenue, Albanyr New York, petltlonerts

principal- office. Charl-es R. Rlegel acknowledged recelpt of both statemente of

franchise tax audit changes.

3. 0n Septenbet 12, 1983' pet l t ioner,  by CharLes R. Rlegel,  Presldent,

executed a Consent Extending the Perlod of Llnltatton of the Assessment of Tax

for the f lscal  year ended Aprl l  30, 1980 unt i l  July 15, L984.

4. On March 29, 1984, the Audit DivLslon issued to petitloner two notlcee

of deficLency - Artlcle 9-A, Tax Law aseertLng tax due for the perlod ended

Apri l  30, 1980 ln the amount of $5,478.77 plus lnterest and penal. ty for a total

amount due of $8r524.78, and assertLng addlt lonal tax due for the perlod ended

Aprl1 30, 1981 tn the amount of $3, L82.95 plus interest and penal-ty for a total

amount due of $41691.95. Both of these not lces of def lc iency rrere sent '  by

certified mall, to petitloner at 6 Joann Court, Albanyr New York, the home

address of Charles R. Rlegel-, Presldent of petLtioner, who cLalms that he never

received them. At the tlme of the lesuance of the notlces of deflclency,

Charles R. Riegelrs wife, who was the Vlce-PresLdent and Bookkeeper of petltloner,

resided with hln at the 6 Joann Court address. Mrs. Riegel Ls nolt deceased.

5. On July 17, L984, two notLces and demands for paynent of corporatlon

tax due for the perlods ended April- 30, 1980 and AprlL 30, 1981 were sent to

pet i t ioner at Lts 812 Central  Avenue address. Pet l t lonerrs PresLdent,  CharLes R.

Riegel, stated that upon receipt thereof, he contacted Scull-y & Scull-yr CPAs
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who assl.sted hln ln the preparation of a Petltlon for a redetermination of the

def ic lencl-es. On October 10, 1984, pet i t ioner f i l -ed a Pet l . t ton with the Tax

Appeals Bureau which was receLved by sald Bureau on October 16, 1984. Attached

to the Petition were copies of both notices and demands for palment of corporatlon

tax due which stated that the date of assessment lras July 17, 1984. In lte

Petltion, petltioner, under the ml-staken inpression that these sald notlces

would becone aasessments withln ninety days after issuance unlees a Petltion

was fLled, belleved that since the notlces rrere lssued on July 17, 1984, that

Its Petition, havlng been ftl-ed wlthln ninety days thereof, was tfurely flIed.

In lte sald Petitlon, petLtloner, agaLn under the nlstaken lmpresslon that

these not ices were in l ieu of not ices of def lc lenclr  asserted that they had

been lssued beyond the statutory perl-od for aasessment of tax for the flecal

years at tssue.

6. Pet l t ioner le in the bustness of retal . l  sales of gaeoJ-Lne, motor o11

and dlesel fuel, naintainLng a gas station at 812 Central Avenue' Albany, New

York. It fiLed its CertLficate of Incorporatl.on on January 4, 1974 ar.d ll.eted

theieon 812 Central Avenue, Albany, New York as its prlnctpal offl.ce addrese.

On its corporation franchise tax reports flled for the fl.scal- yeare at lsauet

petltioner l-lsted as lts address, 8I2 Central Avenue, Albany, New York. I.ltth

the exceptlon of the orlglnal and revlsed statements of franchiee tax audlt

changes and the two notices of defl-cl.encyr all correspondence between the Audit

DivisLon and petitloner, both prlor to and subsequent to the audl.t, ltere sent

to pet l tLoner 's pr inclpal of f lce, the gas stat l .on located at the 812 Central

Avenue address.
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CONCLUSIONS OF LAW

A. That sect ion 1081(a) of the Tax Law provides, ln pert lnent partr  as

fol lows:

[If upon examinatlon of a taxpayerrg return under article nlner
nlne-a, nine-b or nlne-c, the tax comlssl.on determines that there ls
a deflciency of tax, lt nay mail a nottce of deflclency to the
taxpayer. . . .  A not lce of def lc lency shal l  be nal led by cert l f led or
registered nail to the taxpayer at lts last known address ln or out
o f  th j .s  s ta te . r l

B. That sect ion 1081(b) of the Tax Law provf.des as fol lows:

"Nottce of DeftcLency as agsessment. -- After nlnety days froiu
the nall-lng of a notice of defLcieDclr such notice shall be an
assessment of the amount of tax specLfled ln such notlce' together
with the lnterest,  addltLons to tax and penalt les stated ln euch
notice, except only for any such tax or other amounts as to whlch the
taxpayer has wlthin such nlnety day perlod filed wlth the tax comls-
slon a petitlon under sectlon one thousand eighty-nine, If the
notice of deficiency t-s addressed to a taxpayer whose last known
address is outside of the United States, such perlod shal-L be one
hundred f l f ty days instead of ninety days."

C. That sectton 1083(a) of the Tax Law provides as fol lows:

tfExcept as otherwise provlded ln this section, any tax under
article nine, nlne-a, nine-b or nlne-c shall be assessed wlthln three
years after the return was filed (whether or not such return was
f i led on or after the date preseribed)."

D. That the Audit Divlslon did not conply wlth the provlslons of sectlon

1081(a) of the Tax Law since it did not nall a Notl.ce of Deflclency to the

taxpayer rrat lts last knolm address.rf The Audtt Dlvlslon knew petltlonerrs

address as evidenced by the fact that lt corresponded with petltlonerr both

prlor to and subsequent to the audlt performed, at lts princl.pal offl.ce at 812

Central Avenue, Albany, New York, the address whlch petltLoner Ilsted on lts

Certificate of Incorporation and lts corporatlon franchlse tax reporte.

Instead, the Audit DivLsLon nalled notices of deficlency to the home addrees of

pet l tLonerrs Presldent,  Charles R. Rlegel,  at  6 Joann Court '  Albany, New York,

which notlces of deflclency lrere never recelved. lJhen it recelved at lts 812



-6-

CentraL Avenue address notlces and demands for payment of corporatlon franchiae

tax due, petitioner, under the nistaken lmpresslon that such notices were

properly lssued ln lieu of notices of deficiency' lt tlmely responded by fll lng

a Pet i t lon for a redeterninat ion of the def lc lencles al leged. Slnce the

notices of deflclency !f,ere not properly issued to petltloner, the tax deflclencles

alleged by the Audlt DLvlsion to be due from petltioner for the taxabLe perlode

at lssue lcere not assessed within the three year pertod as provlded for tn

sectton 1083(a) of the Tax Law.

E. That in view of ConclusLon of Law ttD", 
.W,, Issues II and III hereln

are rendered moot.

F. That the notlces of deflclency - Article 9-A, Tax Law iesued March 29r

1984 are canceLled ln full.

DATED: Albany, New York STATE TAX COMMISSION

APR I i ]986


